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= oe of Recent Opinions 





GOVERNMENT—The holding by 
the same person of two in- 
compatible offices is contrary 
to public policy and will not 
be permitted though neither 
the statutes nor the constitu- 
tion declare the offices to 
be incompatible nor provide 
against the dual office hold- 
ing. 

—On acceptance of a second 
and incompatible office by an 
office holder, the first office 
becomes ipso facto vacant. 

—The offices of Freeholder and 

' County Tax Board Member 

are incompatible and cannot 

be held by the same person 
at the same time. 

Digested from an opinion by 

Wachenfeld, J. rendered Janu- 

- 10, 1955. Supreme Court. 

e Feo v. Smith. For appellant 
_Josiah E. Du Bois, Jr. For re- 

ndent—Martin Bloom. 

Defendant was elected a 
-n Freeholder of Atlantic 
’ from the City of Brigan 

1951 and began serving 


Ss a a — 





e in 
January 1952. On Dec. 4, 1953 
was appointed as a member 


Board 
nls 


he Atlantic County 
Taxation and undertook 
ies in that position on Dec. 
1953. On Dec. 18, 1953 the 
pBoard of Commissioners of the 
c 

z 





= 
or 


ity of Brigantine adopted a 
resolution appointing defend- 

t as Freeholder “to fill the un- 
red term, if any, of said 
ffice of chosen Freeholder”. The 
eason for the adoption of this 

lution is not made clear by 
briefs. Defendant continues 
both offices contending he 
zally hold both positions 
llant, in this action in lieu 
f prerogative writ, asserts the 
two positions are incompatible 

i under our law _ cannot, 
held simultan- 






be 


trial court found in favor 
bof d —— holding the offices 
; not ncompatible. The Su- 
ag certified. 








‘Held: It is conceded there is 
statutory or constitu- 


mo direct 
tional provision which prevents 
dant from holding both 
tions at the same time. Ap- 
pellant insists however, that the 
tutes concerning the func- 
powers and duties of each 
e Offices clearly reveal the 
npatibility between them 
i demonstrate that it is 
ainst public policy for the 
person to hold both offices 
> same tim 
ugh neither the statutes 
the Constitution provides 
I it, our law on the 
is clear. The common law 
is against the holding of 
patible offices. The true 
is whether the two offices 
incompatible in their na- 
ights, duties or obliga- 
Dual office holding as 
is not forbidden by the 
1mon law. Incompatibility is 
essential ingredient of the 
trine against dual office hold- 
ing. The principle is grounded 
Pudlic policy and has refer- 
to inconsistency of nature, 
’ or functions which from 
i policy cannot be lodged 
same functionary at the 
e time rather than mere 
Nysical inability to discharge 
‘ne obligations of both offices. 
The court below held there 
¥as no statutory requirement for 
€paration of the Freeholder’s 
and the duties of the 
, tax boards and also that 
there was no incompatibility be- 
‘Ween the tax board’s sitting in 
4 quasi-judicial capacity per- 


sudo- 











S 
Powers 
ins 

cou 


form: A 
‘orming a duty concerning the | 


Sate at large and the legislative 


or administrative function of 
the Board of Freeholders. This 
court sees no basis for a con- 
trary holding in this regard . 

The court below also held that 
the duties and obligations of 
both offices could be carried on 
by the same person. With this 
the Supreme Court does not 
agree. No man should be in a 
dual position where there exists 
the possibility of conflicting in- 
terests, despite the admirable 
manner in which he discharges 
his duties. The test is whether 
there is a possibility of a conflict 
in the obligations of the posi- 
tions in relation to the public 
interest. If there is, as here, it 
is sufficient to declare the posi- 
tions legally incompatible. 

The Freeholders control the 
make-up and existence of the 
Tax Board. They control the 
purse strings, fix the salary of 
the secretary, determine the 
number of employees, the size 
and location of quarters, and 
the Board’s budgetary allotment 
each year. Defendant, as a mem- 
ber of the Tax Board, would be 
in effect requisitioning from 
himself as Freeholder an allot- 
ment of public funds and as 
Freeholder could grant funds 
to the tax board of which he 
is a member. These two capaci- 
ties therefore may conflict in 
the public interest and accord- 
ingly must be held to be incom- 
patible. 

At common law the rule was 
that on acceptance of another 
nd incompatible office the first 
became vacant. The acceptance 
of the lage: ipso facto vacates 
the . In the instant case de- 
eadant's last appointment was 
to the Board of Chosen Free- 
holders. His seat on the Tax 
Board thus became vacant. 


rr 


Lawyer's Guild Denied 
Stay 

On December 23, 1954, the 

ted States Court of Appeals 


Uni 


the District of Columbia 
suit denied, without opinion, 
f Judge Stephens dissenting, 
the Lawyers Guild’s motion to 
stay, pending the disposition of 





the appeal in National Lawyers 
Guild v. Herbert Brownell, the 
administrative proceedings of 
the Attorney General, looking 
owards the designation of the 
Guild as an organization within 
the provisions of the Executive 
Order 10450. In addition to Chief 


Judge Stephens, Judges Danaher 
and Bastian made up the Appeals 
Court. Immediately after this 
ruling, a notice of appeal to the 
United States Supreme Court 
was filed. 


State Bar Trustees To 
Meet January 21 


The Board of Trustees of the 
New Jersey State Bar Associa- 
tion will meet at 3:30 p. m. 
tomorrow at the Down Town 
Club, Newark. 

The purpose of the meeting is 
to review recommendations 
made in the reports of various 
Association committees, submit- 
ted at the annual mid-year 
meeting last month in Newark. 
Due to protracted discussion 
on other matters, it was impos- 
sible for the committee reports 
to be read and acted upon. 

Among the committee chair- 
men to be heard at Friday’s 
meeting will be Nathan Whit- 
field, divorce and custody; John 
O. Bigelow, criminal law; Arthur 
W. Lewis, administrative law, 


and Milton T. Lasher, unlawful | 
| Freehold. 


practice of the law. 


| Philadelphia 


Phila. Bar Committee 
Reports on Attorneys 
For Gamblers 


committee of the 
Bar Association 
appointed in November 1951 to 
inquire into whether there was 
a relationship of attorneys-at- 
law with organized or syndicated 


A special 


crime reported last week that it 
had not found “any evidence of 
attorneys being employed by 
(numbers) bankers on a salary 
or general retainer basis”. 

The committee which investi- 
gated more than 5,000 gambling 


cases, from arrest through trial, 
did find, however, evidence of 
some abuses and probable un- 
professional conduct involving 


lawyers 


less than eight of 
more than 4,000 members of the 


Philadelphia bar, which it rec- 
ommended be turned over to the 
Committee of Censors for “re- 
view and such use as the Com- 
mittee of Censors may deem 
warranted”. The committee had 
the power of subpoena and con- 
ducted secret hearings. 

The findings of the investiga- 
tion as reported by the com- 
mittee are: 

1. “The committee has not 


found, at the time of this report, 














any evidence of attorneys being |} 
employed by ‘bankers’ on a] 
salary or general retainer basis.” | 

2. “The committee has evi- 
dence that attorneys have been | 
employed and paid by the ‘bank’ 
or employes of the ‘bank’, to} 
represent writers and _ others! 
working for the ‘bank’ after the 
arrest has been made and usu- 
ally after indictment.” 

3. “The committee has deter- 
mined that in many instances, 
either by express arrangement 
or by implication, the ‘bank’ 
agreed with its employes that 
in case of arrest, expenses, 
including bail, attorneys’ fees 
and fines would be paid by the 
‘bank’.” 

4. “The committee has ob- 
tained evidence many 
instances the ‘ba or some- 
one generally unknown to the 
defendant, paid for the bail, 
fines and attorneys ees and 
that such costs wert nsidered 
as expenses of doing business.” 

5. “The committee has ob- 
tained testimony that nany 
instances defendan arrested 
in ‘numbers’ cases were repre- 
sented in court by an attorney 
unknown to the _ defendant, 
whose services had not been 
requested by the defendant, and 
for the services of such attorney 
the defendant had neither paid 
nor been requested to pay a 
fee.” 

6. “The committee has ob- 
tained testimony that although 
the attorneys’ fee were not 
paid directly by the ‘bank’ to the 
attorney, some of the attorneys 
interviewed were clearly of the 
belief or were suspicious that in 
many cases the defendant was 
either supplied with the money 
to pay the fee or it was paid by 


someone other than the defend- 
ant.” 

7. “The evidence 
the committee indi 


obtained by 
cates that 


(Continued on page 2, 4) 


col. 
Judge e Schettino To Sit 
Again At Freehold 











Judge C. Thomas Schettino 
will be sitting for Chancery 
cases in Freehold starting on 


January 24, 1955 and every other | 


He will hear 
for Mon- 


week thereafter. 
Chancery motions 
mouth 
Starting January 28, 1955 and, 
every other week thereafter in| 


the | 


| of 


| will 
and Ocean Counties, | 


Federal Taxation of Life Insurance and 
: Annuities 





By HAROLD KAMENS and 
WILLIAM A. ANCIER 

Every lawyer must have an 
intimate knowledge of the im- 
pact of federal income and es- 
tate law on life insurance pro- 
ceeds in order to intelligently 
plan the client’s estate. 

He will frequently find that in 
addition to drafting the will, he 
is confronted with the duty of 
acting as an insurance counselor, 
of advising how best to tailor 
protection to fit the problem. He 
must weigh the manifold as- 


'pects of the client’s situation, 


and balance advantage against 
cost. It is indispensable that he 
be familiar with the taxes im- 
pinging on insurance in order 


; to perform an adequate job. The 
| within paper will develop the 


more important points with 
which he must be familiar, and 
will reflect the tax consequences 
the newly-passed Internal 
Revenue Code of 1954.’ 

We wish to highlight at the 
start that the Congress dis- 


| tinguishes sharply between the 








Wire-Tap Applications | 
Denied By N.Y. Judge 


N. Y. Supreme 
Court Justice Samuel H. Hof- 
Stadter turned down _ three 
police department applications 
to tap telephone wires in an 
opinion in which he termed the 


New York 


practice “the greatest invasion 
of privacy possible”. 
Wire-tap evidence is admis- 


sible in New York State Courts 
and such taps have been used 
by the police for years. 

The judge said the use of a 
tapped telephone wire is “a far 
more devastating measure than 
Its use is 


any search warrant”. 
unknown to the person under 
investigation, involves’. inno- 


cent persons who may use the 
telephone and matters “foreign 
to the stated objective of the 
law-enforcement officers”. 
“However rationalized, its au- 
thorized use has its roots in the 
amoral doctrine that the end 
justifies the means,’ Justice 
Hofstadter wrote. “Hence the 
most drastic safeguards cannot 
be too stringent.” 
Hofstadter said that for years 


he had required a written re- 
port on the results of all wire 
taps he authorized. 

“The reports received by me, 
instead of allaying my anxiety, 
merely deepened it,’ his decision 
said. “These showed few arrests 
and fewer convictions, and then 
rarely, if ever, for a heinous 
crime.” 

The authorizations refused 


were for taps on telephones be- 
lieved used by bookmakers. 
“The need for the suppression 
of the crime of gambling is not 
a consideration exclusive of all 
other social imperatives,’ the 
court said. “We no longer tole- 
rate the rack and the thumb- 
screw and like instruments . 
It cannot even be said in par- 
tial extenuation of this revolting 
practice that it yields worth- 
while results.” 


Governor Meyner To 
Address Essex Bar 


Governor Meyner will be the 
guest speaker at the next regu- 
lar meeting of the Essex County 
Bar Association. -The meeting 
be held on Wednesday 
evening, January 26th, at 8 P. M., 
in the Military Park Hotel, New- 


ark. A dinner will precede the | 


meeting at 6:30 P. M. 


income tax treatment afforded 
life insurance proceeds paid by 
reason of the death of the in- 
sured? and the insurance pro- 
ceeds paid other than by reason 
of the death of the insured.’ 

1. Proceeds paid by reason of 

death of the insured. 

Amounts received under a life 
insurance contract, paid by rea- 
son of the death of the insured, 
are not included in gross in- 
come and are exempt from in- 
come taxation.’ The proceeds 
may be paid to the estate of the 
insured, to a beneficiary, to a 
transferee or otherwise, directly 
or in trust, and will still be ac- 
corded an income-tax exempt 
status.® It is immaterial whether 
the proceeds are received in a 
single sum or otherwise.’ 

The favored position accorded 
life insurance proceeds was not 
originally granted to amounts 

paid by reason of the death of 
the insured”; the Revenue Act 
of 1913 excluded such proceeds 
from gross income if they were 
“paid upon the death” of the 
insured. A question arose as to 
whether installment payments 
could qualify for the exemption, 
since it could be argued that 
“upon the death” of the insured 
meant only the payment re- 
ceived as soon as the insured 
died. 

On the other hand, it had to 
be conceded that installment 
payments had as beneficial ef- 
fect on the stability of our 
economy and society as lump 
sum payments had—and per- 
haps more so. To resolve this 
aspect and to prevent any inter- 
pretation which would deny the 
exemption in case of installment 
payments, the House of Repre- 
sentatives passed H. R. 1, 69th 
Congress, 1st Session, which fin- 
ally became the Revenue Act of 
1926. This bill changed the 
quoted clause to refer to life in- 
surance proceeds “paid by rea- 
son of the death of the insured”.’ 
It thus makes no difference 
now whether the proceeds are 
received in a single sum or by 
installments.* If, however, such 
proceeds are held by the insurer 
under an agreement to pay in- 
terest thereon, the interest pay- 
ments must be included in gross 
income.’ 

The Commissioner of Internal 
Revenue sought to narrow the 
applicability of this substituted 
phrase by‘excluding from gross 
income only installment pay- 
ments received by a beneficiary 
under an option elected by an 
insured prior to his death. Where 
the election to receive install- 
ments rather than a lump sum 
was made by the beneficiary in- 
stead of by the insured, the 
Commissioner argued that the 
beneficiary’s position was the 
same as though, having the 
principal in hand, he had ex- 


| changed it with the insurer for 


the option. This was the bargain 
(Conti nued on page 5, col. 1) 
H.R. 8300, approved by President Eisen- 
hower on August 16, 195 
2. See I.R.C. Sec. 101 “The general rule 
of this section is that except as otherwise 
specifically provided, amounts received under 
a life insurance contract are not included in 
a taxpayer's gross income when paid by rea- 











son of the death of the insured. This section 
as a who.e corresponds to Sec. 22 (b){1) = 
the 1939 Code. See H.R. Report No. 1337. 

| A29, accompanying H. 8300. 

3. See I.R.C. Sec. 72. The general rule 
of thi s section is that, except as otherwise 
epee cally provided, amounts received under 

endowment or life insurance 





ar n 
contract are included in a taxpayer’s gross 


income when received as an annuity. This 
section corresponds to Sec. 22 (b)(2) of the 
1939 Code. See H.R. Report No. 7. 
A21. 

4. I.R.C. Sec. 101 (a) a? 

5. See H.R. No. 1337, A29. And see 
Reg. 111, Sec. 29.22 (b) (i)-1, under the 
1939 Code. 

6. I.R.C. Sec. 101 (a) (1). 

i. ae 5 E. bg Kinnear, 20 BTA 718 (1930). 

ee 

9. TRC. e Be 101 (c). 
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DIGESTS OF RECENT OPINIONS 


. 





CONSTITUTIONAL LAW — UN- 
EMPLOYMENT COMPENSA- 


, Virtue of section 19 (h) (4) of 
'the act. Petitioner attacks this 


TION—Section 19 (h) (4) of section as unconstitutional. 


the Unemployment Compensa- 
tion Act which permits treat- 
ing two or more employing 
units having the same owner- 
ship or control as a _ single 
unit for coverage purposes 
does not deny equal protection 
of the laws and is constitu- 
tional, 

CONSTITUTIONAL LAW A 
classification which bears a 
reasonable relation to the 
object of the legislation and 
makes all falling within 
equally affected does not vio- 
late equal protection of the 
law. 

Digested from 
Francis, J. A. D 
13, 1955. Appellate Div. Hillside 
v. Div. of Emp. Security. For 
appellant Leopold Frankel. 
(Frankel & Frankel, attys.). For 
respondent—Herman D. Ringle. 

Cliffside Dyeing Corp. was or- 
ganized May 8, 1940 with three 
officers and stockholders. Pe- 
titioner was organized in Nov. of 
the same year with the same 
three officers and stockholders. 
Cliffside has a number of other 
employees. Petitioner has no 
other employees and is a holding 
company. Cliffside made contri- 
butions to the unemployment 
compensation fund. Petitioner 
did not. The Division of Employ- 
ment Security concluded peti- 
tioner was a subject employer by 


an opinion by 
rendered Jan. 
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latest rate 
per annum 
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Section 19 (h) (4) provides: 
“Any employing unit which to- 
gether with one or more other 
employing units is owned or 
controlled by the same in- 
terests or which owns or con- 
trols one or more employing 
units and which if treated 
as a single unit with such other 


employing units or _ interests, 
would be an employer under 


paragraph (1) of this subsection. 
covered is a employer 


The declaration of subject 
status was thus made because 
petitioner treated as a single 
unit with Cliffside had more 
than 8 employees. 

Petitioner argues it is denied 
equal protection of the laws (a) 


oecause others in the same busi- 
ness having less than 8 employ- 
ees are not taxed (b) corpora- 
tions are separate and distinct 
entities and stock ownership or 
control thereof cannot be made 
the criterion for their taxability 
(c) the common employees are 
subjected to double taxation. 
Held: A primary purpose of 
the statute was to prevent an 
enterprise owned or controlled 
by the same persons from de- 
partmentalizing into 
corporations, each or some hav- 
ing less than 8 employees and 
thus avoiding tax responsibility. 
The making of stock ownership 
of corporations a criterion for 
| determining taxability is clearly 
| related to the object of relieving 
‘against involuntary unemploy- 
ment. The classification of cor- 
porations according to owner- 
ship or control to achieve that 
end is not _ discriminatory; 
all in that category = are 
equally affected. The man- 
date for equal protection is sat- 
isfied when all similarly situated 
are given equal protection and 
the classification has a reason- 
|able relation to the object of the 
| legislation. 
| Grounds (a) and (b) have been 
‘considered in numerous other 
jurisdictions having the same or 
similar statutory provision with 
the holding that there was no 
violation of equal protection, for 








the reasons stated, and that 
the legislature could properly 


pierce the corporate veil where 
public policy, as determined by 
it, so requires. Petitioner relies 
on one case from Georgia and 
one from Indiana holding such 
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separate | 


Pe 


| that 


| enactments unconstitutional but 
, they are in the distinct minority 
and have been rejected in later 
cases. 

As to ground ec, there is no 
double taxation. The corporation 
is taxed only on the wages it 
pays to each employee up to 
$3000 and the employees are en- 
titled to a rebate if by reason of 
the section involved they make 
contributions on total wages in 
excess of $3000. 

Affirmed 


ADMINISTRATIVE LAW — AP- 
PEAL—Review of a final de- 
cision or action of a state 
administrative agency is by 
appeal to the Appellate Divi- 
sion under R. R. 4:88-8 while 
review of the validity of any 
rule or regulation of a state 
agency is by petition to the 
Appellate Division for a de- 
claratory judgment under R. 
R. 4:88-10. 

—Review of action of Civil Serv- 
ice Commission in reclassify- 
ing appellants is by appeal. 

CIVIL SERVICE The Civil 
Service Commission has broad 
reclassification powers and a 
reclassification which makes a 
change in title but does not 
actually demote an employee 
or change his duties or salary 
is within those powers. 
Digested from an opinion by 

| Jacobs, J. rendered Jan. 10, 1955. 

|Supreme Court. Carls v. Civil 

Service. For appellants—James 
Davis, Jr. (Powell & Davis, 
attys.). For respondents—John 
| F. Crane, Dep. Atty. Gen. 

Appellants were Principal Ex- 
| aminers in the Department of 
|Banking and Insurance and 
| were reclassified by the Civil 
Service Commission as Exam- 
iners II. They filed a petition 
with the Appellate Division seek- 
ing a declaration that the Com- 
|mission’s action was invalid. 
|The petition was dismissed and 
they appealed asserting depri- 
vation of constitutional rights 
granted by Art. 7 Sec. 1 par. 2. 

The reclassification was made 
on Feb. 19, 1952 following a 
recommendation of the Commis- 
sion’s technical staff that the 
positions of Examiner, Senior 
Examiner and Principal Exam- 
iner be eliminated and the posi- 
tions of Examiner I, Examiner 
II, Examiner III and Examiner 
IV be added. Appellants were 
assigned as Examiners II and 
at the same time Senior Exam- 
iners were also assigned as Ex- 
aminers II. No assignments were 
made as Examiner I. 

In June 1952 appellants ob- 
jected to the Commission that 
the reclassification constituted 
a demotion and deprived them 
of accrued rights. The conten- 
tion was rejected. On Jan. 29, 
1953 the petition herein was 
filed . 

Held: R. R. 4:88-8 provides 
review of final decision or 
action of any state administra- 
tive agency shall be by direct 
appeal to the Appellate Division 
and R. R. 1:3-1 provides such 
appeal shall be taken within 





45 days of the date of service of 
the decision of the agency or 


| notice of the action taken. R. R. 


4:88-10 provides that review of 
the validity of any administra- 
tive ru promulgated by any 
state agency shall be by direct 
petition to the Appellate Division 
for a declaratory judgment. The 
Appellate Division properly held 
that the Commission’s action 
was reviewable by appeal under 


> 
ic 


Rule 3:81-8, now R. R. 4:88-8, 
rather than by petition under 
Rule 3:81-10 now R. R. 4:88-10. 


The former was designed to deal 
with so-called quasi-judicial de- 
cisions tions adjudicating 
the rights of particular indivi- 
duals whereas latter was de- 
signed to deal with so-called 
quasi-legislative rules governing 
future conduct generally. The 
Commission’s action here did 
not take the form of a rule 
but involved specific assign- 
ments of the appellants. How- 
ever, since it would be unjust 


or ac 


th 


il 


3 
a 


Attorneys For Gamblers 
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(Continued from page 1) 














“The evidence obtained >} 


8. cla 





Lene ee PUR seommmintee; 1p too The Game i 
frequently the defendant's only o¢ this report indicates sufficier)) cu 
contact with the attorney re- probability of unprofession:} jul 
presenting him was in the court- Gonquct to warrant referring Z ati 
room or in the corridor outside the Committee of Censors th. col 
the court on the day of the trial. findings of this committee.” : pre 
Little een Oe the case, the Committee of Censors 4 C9! 
if any, for trial was made. Very tie meuatiation ‘ta the deceene NC 
frequently a jury trial was nee seen: ee ee cia 
waived, a guilty plea entered; °°. a is 
and defendant fined, particu- PtO!essional conduct. the 
larly a first offender. This loose The Board of Governors a; rai 
practice has resulted, in the Proved the committee's r “— 
opinion of the committee, in commendation that it be mi 
some defendants entering a thorized “to furnish to tri: 
2uilty plea, and thus obtaining Committee of Censors the reo _ wy 
a record of conviction of crime, 5UWwts of its investigation not 
when there was good reason to those cases it considers con pli 
believe the defendants were «luded and warranting the Com no! 
not guilty. Ward committeemen, Mittee of Censors review an lim 
pail procurers and, for such use as the Committ for 
ittacl of the court of Censors may deem warranted ma 
ranged also recon fro 
tion of defei be authoriz de} 
‘number’ violations.” “without further report to th Dig 
en Board of Governors, to furnis/) pyr 
to refuse to determine the merits to the Committee of Censors Sr) 
because of this mistake in pro- results of its investigation up ns 
cedure, the court proceeds to the conclusion of such of. ee 
a consideration of the merits. presently unfinished cases 1 
The legislature vested broad the committee may deem war Pla 
reclassification powers in the ranted, for the consideration ¢ for § 
Commission and the courts will the Committee of Censors”. Alricl 
not interfere with the discre- The committee recommende-  Deier 
tionary exercise of those powers fyrther that “upon completic: | ™é 
in absence of an affirmative of its work, it report to th £ 
showing that it was arbitrary, Board of Governors and mak 
capricious or unreasonable. such recommendations as 
Appellants were not demoted deems appropriate regarding an 
nor were their duties or salaries abuses or practices requirin: 
changed. Their titles were correction which its investigg 


changed but this did not actually 
reduce their real status. It is 
true that Senior Examiners, who 
formerly held an inferior status, 
were also classified as Examiners 
II. Since all Senior Examiners 
were so elevated it was not ne- 
cessary to hold a competitive 





tion may reveal”. 


Announcements 





Ronald G. Targan has opene: 
law offices at the Union Build 
ing, 9 Clinton Street, Newark. 








promotional exam for them. In 
any event, appellants cannot 
complain about that. That ele- 
vation does not prejudice their 
opportunity for future promotion 
by enlarging the class because 
when the Commission holds pro- 
motional examinations it may 
open them to classes beyond the 
next lower class. Thus the Senior 
Examiners could have been per- 


mitted to compete with appel- 
lants for promotion had there 
been no. reclassification and 


appellants’ rights would not be 
in any way impaired. 
Appellants further contend 
they are prejudiced by creation 
of the position of Examiner I 
between them and the Assistant 
Chief Examiner. The new posi- 


tion was created in the public 
interest to increase efficiency 
and appellants have produced 


no evidence to the contrary. 
Appellants had no _ vested 
rights in their former classifica- 
tion and have been deprived of 
no constitutional rights by the 
reclassification. 
Affirmed. 
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By means of questions and} 
concise discussions and sug-|! 
gested forms, this book will’ 
bring to mind points which 
may result in more favorably 
drawn contracts. 
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DIGESTS OF RECENT OPINIONS 





JURISDICTION — Where a 
claimant of property appears 
in proceedings in aid of exe- 
cution without objecting to 
jurisdiction and seeks affirm- 
ative relief, he submits to the 
court’s jurisdiction for the 
proceeding. 

CONFLICTS JUDICIAL 
NOTICE—The uniform judi- 
cial notice of foreign law act 
is applicable not only where 
the issue of foreign law 
raised in the pleadings 
even where raised with 
mission of the court on 
trial itself. 

—When the uniform judicial 
notice of foreign law act ap- 
plies neither the trial court 
nor the appellate’ court 
limited to the evidence of the 
foreign law introduced but 
may inform itself thereon 
from any source including in- 
dependent research. 


is 
but 
per- 
the 


is 


me sted from an opinion by 
Burlir ,d. rendered Jan. 10, 1955 
one Court. Colozzi v. Bevko. 
For appellant Receiver—Madi- 


son S. Du Bois. For respondent 














r2—Sidney P. McCord, J! 
1tiff recovered a judgm 
f )000 against defendants 
Alrich, O’Hara and _  Carsor 
Defendant Bevko had a - 
me of dismissal. Responde 
Blumberg was not a party to the 
In March, 1954, the sheriff, 


rsuant to execution issued on 
the judgment, levied on the in- 
terest of Alrich, O'Hara and Car- 


son in certain stock certificates 
notes in the possession of 


nberg’s attorney in Camd 
served 
N. J. 


iberg 
riff under 
the 
The 
certificates 





ing 





certifi icates were 
of Bevko ¢ 





d to Alrich, Carson and 
Hara respectively and 
were each in the sum ¢ 
$20,000 made by Bevko to Alrich 
Carson and O’Hara respect 


plaintiff 


2h) 


1(-09 


On April 8, 1954 the 
Court, on motion of 
pursuant to N. J. S. 

66 ordered Blumberg and 
the defendants restrained 
assigning or transferring the 








Irom 









stock certificates and notes, and 
appointed James Hunter III as 
areceiver of the interest of de- 
fendants Alrich, O’Hara and 
Carson in the certificates and 





otes, Subject to any interest 
umberg. The receiver ther 
ed for an order directing 
mberg to turn the notes over 
him and adjudicating Blum- 
’s rights. Blumberg countered 
a motion for an order 
‘ing him to sell his interest 
e notes. 
facts disclosed were 
h, O'Hara and Carson 























that 
were 


4 


principal stockholders of Bevko 
Bey E needed financing and 
Al _O'Hara and Carso on ob- 





tained it from Blumberg. The 
parties met in Philadelphia. The 
3 notes were there prepared and 
delivered to Blumberg and a 
ritten financing contract was 
ntered into. The agreement was 
in evidence. The gist of 
nent was that Blum- 
was to loan $25,000 each to 
Alr , O'Hara and Carson, each 
vas to immediately invest $5000 





yiacea 


ne agree 














morn ana loan $20,000 to 
to give Blum- 

ividual note to be 

their shares of 


O’Hara and Car- 
ri individual 
mberg. The Bevko 
ot endorsed but 

wth Blumberg. 




















vidual notes were also 
and referred to the stock 
collateral securit adding 
this security and any other 
perity of the maker in Blum- 
re’s possession should stand 
s one general continuing col- 
teral security for the indivi- 
dual’s o ations i Blumberg. 
Evidence as to Pe -nnsylvania law 
the was introduced 
by th iver. The court de- 
termined that the Bevko notes 
had_ bee validly pledged to 
Blumberg as collateral security 
id tered an order releasing 
he notes from the restraint 
wainst sale. The receiver ap- 
peals 
The questions involved are (1 
ther the Superior > Cour t Law 
Division had jurisdiction to de- 
ermine Blumberg’s rights in the 





sylvania 


notes, (2) whether Penn 
4 1 (3) 


Jersey law governs 








ether judicial notice Penn- 
nia law could be taken in 

this case (4) whether the parol 
idence rule barred use of the 
ridence of the pledge of these 
otes and (5) whether absence 


endorsements by the 


pledg 


payees 
ated the 


Held: Bl 








imberg did not avail 

im: elf the statutory pro- 
a ler N. J. S. 2A:17-29 to 
y 1is claim but he dic 
n¢ service of the 
ces of motion and appeared 


enerally in the proceedings in 














1id of executicn and moved for 

ffirmative relief therein with- 

it making any objection to 

lrisdiction. The court had 
jurisdiction though he had not 
been a party and was a non- 
resident. 

Both parties concede _ that 
Pennsylvania law applies. The 
evidence is uncontradicted that 

transaction was consum- 
m in Pennsylvania. Penn- 
sylv law clearly applies. 

The receiver argues. that 
Pennsylvania law was. not 
yleaded below and therefore the 
uniform judicial notice of for- 
eign law act, N. J. S. 2A:82-27 
was applicable. This act pro- 


not 
; ‘““‘Whenever the 


5 law 
any state is pleaded 


the 








THROUGHOUT 


NEW 





TITLE INSURAN 
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NEW JERSEY 
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NEW JERSEY REALTY 


TITLE INSU 


ARK 


TRENTON @ HACKENSACK @ CAMDEN 
NEW BRUNSWICK @ FREEHOLD 


RANCE CO. | 





court shall take 


judicial notice 
thereof ; Insofar as the 
necessity of “pleading” the for- 
eign law is concerned, it has 
been held this can be 
raised not only in the complaint 
but in any pleading and even, 
with permission of the court, at 


1DSUC 


the trial itself. In the present 
matter there were no formal 
pleadings. Under the circum- 
stances, the issue the foreign 
law was raised by the Receiver 
during the “trial”. This was suf- 
ficient compliance with the 





notice of 
can there- 


statute and judi 
the Pennsylvania law 


fore be taken. 
The receiver al the court 
is limited in its determination 


w, to the 
duced by 


of the Pennsylvania la 
evidence thereon int 





him at the trial. Not so. The 
uniform judicial notice of for- 
eign law act in N. J. S. 2A:82-28 
provides oan Phe ourt may 
inform itself of laws in 
such manner may deem 
proper .....; ” Th is not 
contined to tl vidence of 
foreign law adduce by the 
parties. And N. J. S. 2A:82-29 
provides “the determination of 
such law shall be ma de by the 
court and shall be review- 
able.” Under both 
the trial court an appellate 
court can make independent re- 


search as to the foreign law and 


take judicial not thereof. 
The parol evidence’ rule of 
Pennsylvania is in neral the 
same as our parol evidence rule. 
Where the writing does not and 
V not intended clude or 
contain the full eement of 
the parties, th does not 











apply, and it als not apply 
in matters of mistake or fraud. 
It is also a rule in Pennsylvania 
that where other papers are 
contemporane with or closely 
follow the main eement, the 
several writin be con- 
S ed together. Ay ing these 
principles the ¢ ipports 
th findings h was a 
valid pledge of the Bevko notes 
to Blumcerg under Pennsylvania 

Under Pennsylvania statute, 
endorsement is n necessary to 
transfer title note where 
the holder transfers it for value 
without endorsing it Such 
ransfer passes title to the 
transferee though h not a 


holder in due cour 
Affirmed but without 

MUNICIPAL LAW 
GATIONS — The 
under N. J. S. A. 
interim allowances to the 
expert and his aides investi- 
gating expenditures of a mu- 


costs. 


INVESTI- 
judge may, 
40:6-2 grant 


nicipality or county, to be 
paid by the municipality or 
county being investigated. 

Digested from a per curiam 


January 5. 
Tiene. For 


opinion rendered 
Appellate Div. In re 


respondent—Samuel A. Larner 
(Joseph M. Nolan, of counsel). 
For appellant—Mort Neu- 





(John B. Graf 
City 


man. 


Jersey from an 


appeal 


order of July 23 94, expressly 
determined by the idge below 
to be a final judgment, by which 


nterim al- 
and dis- 


“second 
for 


he granted 
lowances 


services 





oursements of the expert and 
his aides who since April 30, 1953 
have been investigating the 
affairs of Jersey City pursuant 
to N. J. S. A. 40:6-1 et seq. The 
‘first interim allowances” were 
granted January 18, 1954 

The City contends the judge 
had no authority to grant in- 
—_— allowances—that no al- 


be made 
investiga- 


ywances could lawfully 
until the end of the 
tion. 
Held: 
in part: 
“The costs incurred 
investigation shall be 
the judge, and upon 
be paid by the disbursing offi- 
cers of the co or munici- 
pality whose expenditures may 
have been investigated.” 
There is nothing in 


N. J. S. A. 40:6-2 directs 

in the 
taxed by 
his order 





that 


Discrimination In Sale of Levittown 
Homes Charged 





Phila—The National Associa- 


tion for ‘the Advancement of | 


Colored People has filed suit in 
Federal Court in the first action 
in the East to prevent 
discrimination in Federal Hous- 


, ground that Levittown, Pa., is in 
reality a town and that the 
builder’s policy of barring 


racial | 
, dency 


Negroes is tantamount to a city 
ordinance refusing Negroes resi- 
in the community. 


Final Declarations on 


1954 Estimated Tax Due 


ing Administration insured 
homes and apartments. 

The two suits named as de- 
fendants Levitt and Sons, de- 
veloper of the model communi- 
ties of Levittown, N. Y., and 
Levittown, Pa., and a Philadel- | 


phia apartment house. 
Thurgood Marshall, who suc- 

cessfully argued before the Uni- 

ted States Supreme Court 


against racial segregation in the | 


Nation’s schools, headed the 
NAACP team of attorneys who 
filed the suit. 
One of the suits was brought 
behalf of six Negro veterans 
claimed they were denied 
right to buy 
community Levitt and 
constructed in Bucks 
Pa. The other suit was 
filed in behalf of a Philadelphia 
couple and other Negroes who 
said they were refused apart- 
ments in the Olney Gardens 
project in North Philadelphia 
Also named defendants in 
the suits were the Commissioner 
of the Federal Housing Author- 
ity, the Administrator of Veter- 
ans’ Affairs and the local direc- 
tors of the Federal Housing Ad- 


in 
who 
the 
model 
Sons 
County, 


ministration and Veterans Ad- 
ministration mortgage insuring 
divisions. 

The Levittown suit sought an 
injunction restraining Levitt 
from “discriminating” against 


Negroes in sales of homes in the 





Pennsylvania community “as 
long as he uses the credit, guar- 
antees, insurance, approval and 
assi ice Of the Federal Gov- 





ernment” 

The The NAACP charged in 
the suit that Levitt “throughou 
the years has consistently re- 
fused sell to Negro families 
homes in any of his projects. 

The suit also asked a racial 
discrimination injunction on the 


to 





statute forbidding 
lowances. On the contrary 
statute charges the judge 


interim al- 
the 


the authority to fix the costs 
and invests him with a suffi- 
cient discretion in that regard 


both as to the time 


There was no abuse of discretion 
here. 
_Af firmed. 


with | 


and as to} 
the amount of the allowances. | 


homes in the, 


Newark, Jan. 13.—Acting Dis- 
trict Director of Internal Reve- 
nue Joseph F. J. Mayer, today 
announced that there have been 
reports that some confusion 
exists in the minds of certain 
taxpayers who are required to 


file a 1954 declaration or 
amended declaration of esti- 
mated income tax return. He 
emphasized that the old law 


still applies for filing such re- 
turns. 

The confusion has arisen by 
virtue of a provision of the 1954 
Code to the effect that a decla- 
ration or amended declaration 
due on January 15th need not 
be filed if the final return is 
filed and the tax due paid by 
January 31st. Some of the Tax 


Services and other authorities 
reported this provision as be- 


coming effective January 1, 1955 
but the Internal Revenue Serv- 
ice’s position is that it is effec- 
tive only for 1955 declarations 
and taxes and does not apply to 
1954 declarations. 


The 
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Protective Policy 


This policy gives complete protec- 
tion to all lawyers, whether they 
are in General Practic Title 
Specialists, Title Searchers, Negli- 
gence Attorneys, Patent Attorneys 
or in any other special fi eld of law. 





You are insured under this policy 
against claims arising from any 
negligent act, any error, or any 
omission occurring in the per- 
formance of any professional ser- 
vice rendered to your clients. 
Write today for descriptive 
pamphlet and schedule of rates 


FRED W. ANDRES 
COMPANY 


1180 Raymond Boulevard 
Newark 2, N. J. 


Mitchell 2-2965 or MArket 4-1900 
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CO-OPERATION WITH BAR 


The confidential relationship between attorney 


and client is personal, 


institutional fiduciary trustee 
the public by working in full har- 


)peration with members of the bar. 


That has been the policy of the Fidelity Union 
hich has long emphasized to 
to name this institution in a 
that the individ 


be 
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A series of four interesting tax 
| luncheons has been arranged by 
the Committee on Taxation of 
the Federal Bar Association of 
N. Y., N. J. & Conn. The meet- 
ings, open to the public, fall on 
|the last Thursday of each 
month as follows: 

Jan. 27. The Net Worth Theory 
Under The Latest Supreme Court 
Decisions 

Joseph W. Burns 

Fulton, Walter & Halley 
(Taxpayer’s counsel in 
U. S. v. Calderon) 

Feb. 24. Corporate Dividend 
and Stock Redemption Problems 
Under The New Tax Law 

Sydney C. Winton 

Hays, Sklar, Epstein & 
Ps ces Herzberg 





William P. Reiss 
Morris M. Schnitzer 
David Stoffer 


Samuel Allcorn, Jr. 

Vincent P. Biunno 

Charles B. Collins 

Marshall Crowley John F, Lynch Joseph Weintraub 

Harold H. Fisher Leon S. Milmed Willard G. Woelper 
Jerome L. Trachtenberg, Managing Editor 


Published every Thursday by the 
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24 Edison Place, Newark 2, N. J. 
Mitchell 2-0075 
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Aaron Skinder, Publisher 
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THURSDAY, JANUARY 20, 1955 Mar. 31. Trust and Estate 
emnnmers ———— : —— | Problems Under the New Tax 
Law 


Presentence Reports In Criminal Cases 


Rene A. Wormser 
Myles, Wormser & Koch 
Apr. 28. Partnership Prob- 
lems Under The New Tax Law 
Allan F. Ayers,Jr. 

Hodges, Reavis, McGrath, 
Pantaleoni & Downey 
The meetings will be held 
Tramer Restaurant, 1 West 52 
St. at 12:30 P. M. (Lunch will be 
served promptly and meetings 
will adjourn before 2:00 P. M.) 
The price is $7.50 for the series, 
or $2.00 per lunch, tip included. 

For reservations mail check 
made out to the Association to: 
Harvey Greenfield, 18 E. 41 St., 
N. Y. C. 17. Reservations may be 
cancelled on 2 days notice. 


Lauds VA For GI Home 
Loan Program 


Washington, D. C. (ACCN)— 
A home building industry spokes- 





the Federal system in criminal 
cases, the trial judge receives a confidential presentence report 
from the probation officer. Such reports are in line with the 
modern and enlightened trend for individualized sentences. They | 
are designed to give the judge a comprehensive picture of the | 
defendant’s background, personality and character, and cover a 
wide variety of information such as the details of the offense, 
prior convictions, family history, education, religion, health, 
employment record, etc. And in some cases, these investigations 
are supplemented by medical and pyschiatric diagnosis. Punish- 
ment is no longer the chief objective of the criminal law. Reforma- 
tion and rehabilitation of the defendant have become important 
goals of criminal jurisprudence. The sentencing judge goes 
over these reports with the probation officer and obtains the 
latter’s recommendations as to sentence, 

There is no question that a wise and conscientious use of 
these reports can be of great benefit to the Court, the defendant 
and society. Yet. it must be admitted that there inheres in the | 
ex-parte use of such reports the danger that the sentencing | 
judge may be unwittingly influenced by inaccurate information, | 
hearsay, rumors, gossip and perhaps malicious statements made | 
to the investigators. This danger is increased in a large class | 
of cases where the defendants have pleaded guilty or nolo| 
contendere or non vult, where the judge has not had an oppor- 
tunity to observe the defendant upon the trial of the indictment.| man has congratulated the Vet- 

A good argument can be made for the proposition that fair|erans’ administration on the 
play requires that the defendant and his attorney be given access | ‘outstanding success” of its first 
to the presentence report or that they be informed of its substance | 10 years of operation of the GI 
before the “Day of Judgment”, and that they be afforded an} home loan program. 
opportunity to deny or explain any unfavorable part thereof; “The officials and staff of the 
when the defendant is called upon “to make a statement in his| Veterans administration merit 
own behalf and to present any information in mitigation of | the highest commendation of the 
punishment” (R. R. 3:7-10 c). It may further be argued that this} American people for a difficult 
practice, if adopted, would tend to remove from the judge’s mind|job well done,” said John M. 
any untrue unfavorable information which might otherwise | Dickerman, executive director of 
fluence the Court to impose a harsh or excessive sentence./the National Assn. of Home 

The defendant's need for such information is particularly | Builders. 
emphasized in cases where it indicates that he has a prior} Dickerman’s comment was 
criminal record. In such cases, it is imperative that there be no|Made in connection with the 
mistake about the identity of the perpetrator of the prior crimes.| release of the VA’s Decennial 


In our State Courts, as in 


at 


17) 
ail 








It should be noted that under our Habitual Criminal Statute|report on the loan guaranty 
(N. J. S. 2A:85-13), before a sentencing court can enhance a/program which has been in 
defendant's punishment, because of previous convictions, the | Operation since 1944. 

Prosecutor must give notice of such claim to the defendant; “This report should be read 
and a hearing must be had thereon; and if the charge is denied, a by all Americans as a record of 
trial by jury must be granted. On principle, some such notice | outstanding public service by an 
and oppor ty to be heard ought to be required when the pre-| agency that has been assigned 


one of the most difficult and 
essential tasks ever undertaken 
by our government,” he said. 
The report contained the pre- 
diction that an estimated addi- 
tional three million veterans of 


sentence investigation turns up an alleged prior conviction which | 
the Court to increase the punishment within the 


linene 
uence 















of the above recommendations are prone to cite| 
Williams v. New York, 337 U. S. 241, in support of 


osition that a defendant has no constitutional right of | 
such material. In that case, a jury in a New York State} World War II and the Korean 
found the appellant guilty of murder in the first degree.| War will obtain GI loans before 


their respective programs end. 
The World War II program ends 
on July 25, 1957; Korean veter- 
ans have until 10 years after 
Jan. 31 of this year. 

“The GI loan program which 
has enabled approximately 3.5 
million veterans to obtain homes 
and thousands of others to pur- 
chase farms and businesses has 
been ably administered and has 
performed a notable service not 
only for the veteran but for the 
nation,” Dickerman said. 

Dickerman expressed the hope 
that mortgage credit facilities 
will be readily available to the 
three million veterans which the 
VA expects to apply for GI loans. 


life imprisonment, but the trial judge, 
in him by statute, imposed the sentence | 
easons for imposing the death sentence, | 
in open Court, not only the evidence upon | 
onvicted, but additional information obtained | 
n Department and other sources. The in- 
the defendant had connection with 
i about the vicinity where the murder 
he had not been convicted 
to some of them, and had 
some of the others. It also 
“a morbid sexuality” 


that 


» 
no 


‘ed States Supreme Court, with 
d the sentence against the claim 
d due process. The majority opinion 
that the accuracy of the statements 
appellant’s background and past 
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Legislative News 





LAW 

Governor Meyner has signed 
the following bill: 
Senate 357 (1954) 
Jan. 17 

Provides when a county court 
judge who is not required by law 
to devote his entire time to his 
judicial duties holds a county 
district court he shall receive 
additional compensation of $1,- 
200. a year. 

SENATE 

The following bills were intro- 
duced in the Senate: 

S-1 Dumont, Hand, McCay, 
Lance. To give jurisdiction to 
county district courts of actions 
transferred from the Superior 
Court or any county court where 
the amount in dispute is within 


Chapter 270 


the jurisdiction of the county 
district court. (Jud.) 
S-2 Dumont, Hand, McCay, 


Lance. To provide that when the 
judge of a county court, who is 
required by law to devote his 
entire time to his judicial duties, 
is assigned to sit temporarily 
outside the county, either in 
the Superior Court or a county 
court, that the county for which 
he is regularly appointed shall 
be reimbursed at the rate of $40. 
a day, to be paid by the county 
in which he sits temporarily, in 
the case of county courts and 
by the State in the case of 
Superior Courts. (Jud.) 

S-3 Dumont, Hand, 
Lance. To provide that 
action cognizable before the 
county district court of any 
county is brought in the county 
court of the county or the Su- 
perior Court and the venue is 
laid in the county, and if the 
plaintiff obtains judgment for 
an amount not exceeding “the 
jurisdictional limits of said 
county district court as provided 
by N. J. S. 2A:6-34’, exclusive of 
costs, he shall not be entitled to 
costs; strikes out the $1,000. 
limitation. (Jud.) 

S-4 Dumont, Hand, McCay, 
Lance. To increase from $10. to 
$25. the fee to be paid on filing 
of the first paper or proceedings 
in any action in the Law Division 
of the Superior Court; further 
provides that where an action in 
the Law Division of the Superior 
Court is transferred to a county 
district court, the Superior Court 
Clerk shall pay to the County 
District Clerk a fee of $15. which 
shall cover all fees until the 
time of final judgment. (Jud.) 

S-5 Dumont, Hand, McCay, 
Lance. to provide that “where it 
appears with reasonable proba- 
bility” that the recovery in an 
action in the Superior Court or 
county court would not exceed 
the jurisdiction of the county 
district court, such action may 
be transferred to any county dis- 
trict court. (Jud.) 

S-7 Hand & McCay. To amend 
Sec. 52:10-1 of the Rev. Stats. to 
change the apportionment of the 
Assembly members so that Burl- 
ington, Monmouth and Union 
Counties will gain one seat each 
and Essex will lose one and! 
Hudson two seats. (Jud.) 

S-12 Shershin. To provide that 
in hearings dealing with plat 
approval notice of hearings 
shall be “given” instead of 
“mailed” at least five days prior 
to the hearing to all owners of 
property within 200 feet of the 
property involved whether loca- 
ted within or without the muni- 
cipality, as the names appear in 
the municipal tax _ records; 


McCay, 
if an 








d by the appellant or his counsel, 


t might have ruled if any of said 
allenged and investigation thereof 


experts in the field that the present 
of discretionary disclosure works 

mandatory disclosure of presentence 
impair the gathering of important in- 


District Attorney, before 





need for judicial uniformity respecting . 
by a court-appointed committee 


available to the defendant’s counsel.' at the appropriate time. 


ports. Some state judges are very liberal 


reports 


Others exercise their discretion with less liberality in this matter. 
Still others regard the reports as confidential and privileged. In 
the local Federal Courts, one judge reveals the material parts of 
the presentence reports in open Court, whereas another makes 
it a practice to discuss the material parts of such reports with 
the defendant’s counsel in chambers, in the presence of 
imposing sentence. 
study of the subject of appeals from criminal sentences being 
given by a committee appointed by the Supreme Court, it would 
seem that the matter of disclosure of ex parte information con- 
sidered by a trial judge in imposing sentence also merits study 


the 


In view of the 


and consideration of the Court 


amends the Municipal Plannin: 
Act of 1953 (Chap. 433, P. L 
| 1953). (S. C. & M. G.) 

S-13 Hannold. To permit free. 
holders to serve on county ta 
boards. (S. C. & M. G.) 

S-24 Murray. A general 
vision of the Workmen’s Com. 
pensation Act. (L. & I. R.) 

S-27 Murray. To abolish Crim. 
inal Judicial District Cour: 
in Hudson County. (Jud.) 

S-31 Shershin. To _ permi 
boards of freeholders in 
class counties to grant 1% par 
pensions to former judicial offi. 
cers more than 67 years of ag: 
who have served more than 
years as a judge of the Crimina 
Judicial District Court, th: 
Common Pleas Court or th: 
County Court. (S. C. & M. G.) 

ASSEMBLY 

The following bills were in. 
troduced in the Assembly: 

A-1 Beadleston, Haines & 
Thomas. To amend Sec. 52:10-: 
of the Rev. Stats. to change th 
apportionment of the Assemb)} 
members so that Burlingtor 
Monmouth, and Union Countie 
will gain one seat each an 
Essex will lose one and Hudsor 
two seats. (No ref.) 

A-2 Beadleston. To permit re- 
covery of damages not exceedin; 
$300. from the parents of 3 
minor who wilfully destroy 
property of any State, count; 
or municipal body, voluntee: 
fire company or religious o@ 
charitable organization. (R. &A 
of L.) 

A-7 Lazzio. To create a Stat 
Labor Relations Board. (L. & 1 
R.) 

A-8 Lazzio. To establish mini- 
mum wages and hours in pri. 
vate employment in New Jerse 
and provides $1.00 an hour mini- 
mum wage. (L. & I. R.) 


re 
it- 


r 


A-11 Lazzio. To permit an in- ~ 


jured employee to select th: 
physician he wishes to treat hix 
under the Workmen’s Compen- 
sation Act. (L. & I. R.) 

A-12 Lazzio. To repeal Chap- 
ter 38, P. L. 1946, (Public Utilitie: 
Labor Dispute Act. (L. & I. R 

A-20 Kraus. To close public 
offices on Saturday throughou: 
the year; amends Chap. 196, P. L 
1954. (Jud.) 

A-24 Deamer & Newton. T: 
make tie-in sales of publication: 
a disorderly persons’ offense 
(R. & A. of L.) 

A-26 Musto. To take 
der out of the class 0 
juvenile delinquency . 
fenses over which the juven 
and domestic relations cou 
have exclusive jurisdiction 
to lower the age of juvenile de- 
linquency from 18 to 16; repeal: 
Sect. 2A:85-4 of the N. J. Stats 
(R. & A. of L.) 

A-30 Stewart. To permit re- 
newal of registrations and Il: 
censes by mail; fixes registra- 
tions fees from $10. to $25. in- 
|Clusive of inspection fees anc 
| based on weight of the automo: 
| bile; provides for a three-ye2 
drivers’ license at a fee of $ 
for automobiles, $2.50 for motor- 
cycles and a learner’s permit 0: 





yh. 
hus 





of plates or transfer of vehicles 
repeals Section 39:3-9 of thi 
Revised Statutes and amené 
and supplements other mote 
vehicle laws. (Jud.) 

A-40 Dwyer & W. R. Vander 
bilt. To eliminate the require 
ment that consent of the dé 
fendant in a drunken drivi 
violation to chemical ana! 
tests shall be express consen: 
amends Chap. 23, P. L. 193: 
(P. Ss. DO & V. A) 

A-87 Haines. To provide i 
re-apportionment of the A* 
sembly; takes 





and gives one member to But 
ington, Camden, Monmouth 22° 
Union. (Jud.) 

AJR-1.- Lazzio. To create + 
commission to investigate t 
Blue Cross Hospital Service P12> 
(Bus. Affs.) 
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Federal Taxation of Life Insurance | 
; 
> 3 (Continued from page 1) tained by the insurer under a} 
. RE ST specific agreement to pay in-| 
, no made, he con- terest (for example, where pro- | 
Tree@ tended, an therefore the Pro- ceeds were left with the insurer | 
y ta ceeds =— not a reason under an agreement to pay the| 
_ fgof the death of the insured”. interest to the beneficiary for| 
re The Courts differed with the jire and to pay the principal to 
Com. commissioner, and the law toO- 4 second beneficiary on the 
_ | day is that it makes no differ- qgeath of the first), the interest 
Crim, ence whether the installment payments had to be included in 





yments are received by virtue 
of an option elected by the in- 
sured or by an option elected 
beneficiary.’ 
“Life insurance”, the Court 
nted out,’ “is a technical sub- 
ect, and it would be hazardous 
9 say that it made no difference 
the beneficiary’s powers in 
the dealing with the insurer that 
policy contained the options 
ut even if it did make no dif- 
ence, it is a fiction to treat 
situation as though she 
jyade such a bargain; it as 
true as it would be to say that 


2nd by the 


£ 


ws 


1S 


mS oct 





aS . . + 
oF . 1e policy permitted her to be 
mere aid in dollars or pounds, and 
> she took pounds, she had bought 
em 


pounds from the insurer with 
18T0N the dollars.” 

A discerning reader would note 
anc that the Code does not specify 


tne 





udsoz that exemption from income 
., .. taxation is accorded only when 
it Te the insured owns the policy: 
bye the Code says only that gross in- 
Of ¢ ome does not include amounts 
str ‘eived under a life insurance 
mi canta: if such amounts are 

paid by reason of the death of 


e insured. Insurance men are 
aware of the fact that a 
ystantial volume of insurance 





Stati is written wherein the person 
/&1 contracting with the company is 

._, not the person whose life meas- 
min: yres the event of payments, but 
1 pl is another person or organiza- 
Jerse tion having an insurable interest 
mini: in the life of the proposed in- 

sured. 

g in- It would seem that since in- 





surance Serves an equally social- 
ly desirable purpose in such sit- 
uations, the tax-exempt status 
corded insurance proceeds 
id to a beneficiary appointed 





the insured should also be 

corded to proceeds paid to 

owner of a policy. The 
ghou! Commissioner agrees" with this 
»P.L ond has ruled that where the 
, beneficiary is the _ so-called 
2 owner of the policy, the pro- 


s, whether payable in a lump 
or in installments, are not 
| taxable. 

Under the pre-1954 Code, as 
ted, the proceeds of life in- 
nce were excempt from tax 
they were received under 
insurance contract and 
aid by reason of the death 
insured. Where the life 
ance contract contained an 
n to have the proceeds paid 
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Za] 


ont AH 
. BS 


a 


Ta 
ere 


my 





@ 
t 
o 












., | ata date later than death, either 
it 1! ina lump sum or in installments, 
id 4 the total payments continued to 
rie be exempt, even though a sub- 
o. “PStantial portion of such pay- 
ments might include interest 





after the death of the 


CU 





insured. On the other hand, 
mere the proceeds were re- 
oe mm. v. Pierce (2nd Cir. 1944), 146 
ll. Spectal Rulings, Oct. 3, 1943 and 
Bep: 26, 1945. 


gross income. Similiarly, where 
the beneficiary and the insurer, 
by a supplemental agreement 
instead of an option contained 
in the policy, provided for pay- 
ment in installments, the install- 
ments were not considered to be 
paid by reason of death and as 
a result the interest became 
taxable 
The 
nized that 
interest element in insurance 
proceeds paid in installments 
has resulted in tax avoidance, 
but on the other hand it believed 
that it is desirable to encourage 
the family of a decedent to leave 
life insurance proceeds with the 
company to prevent unwise dis- 


House committee 


sipation of the decedent’s sav- 
ings.’ The 1954 Code™ therefore 
provides that the interest ele- 
ment in life insurance proceeds 
which are payable (in install- 
ments, aS an annuity, or other- 
wise) at a date later than death, 


shall be taxed to the beneficiary, 
except that the surviving spouse 
of the insured shall be entitled 
to an annual exclusion with re- 
spect to such interest in the 
amount of $1,000.00." 

This provision does not affect 
any insurance payable in a lump 
sum or on the date of death; nor 
does it affect an equivalent 
amount paid at a later date in 
whatever manner. Therefore, 
subsection (d) of Section 101 
provides that the present value 
as of the 
insurance proceeds 


payable later shall be prorated | 
over the period with respect to} 


which such payments are to be 
made, such prorated amounts to 
be excluded from income. As in 
the case of regular annuities, 
such an annual exclusion based 
on the life expectancy of the 


beneficiary is allowed as long as} 


he lives. All amounts 
in excess of this exclusion are 


taxable as interest, except to the} 


extent that the surviving spouse 
possesses the additional exclu- 
sion referred to above. The pro- 
rated amounts are to be excluded 
from gross income regardless of 


the taxable year in which they | 
are actually received. If a pay-| 


ment is received in a taxable 
year other than a year in which 








se ‘Re “port No 14. 

13 Sec. 101 (d) 

14 Ti 1¢ House (see House Report No 
14) imited the interest exclusion 
ct with life insurance install iment 

$500.00 a year for a _ Widow of 

250.00 a year for lineal 

the decad nt. 

No. 1622, p 

to Si; 000.00 but did 

other beneficiar- 


12. See Hou 1337, D. 


R.A 


ae 
















e limi . 
any excl lusi on for 
; 





»e irage her to take the life insur- 
installments so as not to 

a al there ar ybeare d to 
. an exclusion to 





mother was dead, 
principal would be pro- 
pl ws while they were 
: the Senate feit tuat when 
2ir majority appears 
) encourage them to leave 
any articular form. The 

yn was finally enacted 
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recog- | 
this exemption of the 


date of death of life} 
which are} 


received | 


w was recommended an exc.u- | 


|ferent time, and the 
| were to receive an annuity for 








"AMERICAN BAR CENTER, CHICAGO 


such payment is due, that por- 
tion of such payment which 
represents a prorated amount 
shall nevertheless be excludible. 
The subsection is not applicable 
to interest received by a bene- 
ficlary under a ecific agree- 
ment with the insurer to pay 
interest on retained proceeds, 
which sums continue, as under 
the prior law, to be taxable in 
full without benefit of any in- 


terest exclusion 


In the ordinary case, one of 
| the options in such contracts is 
|}an option to take a _ specific 
amount in a lump sum. This 
|}lump sum amount will be, in 
such cases, the “amount held 


by an insurer” under Section 101 
(d) (1) and need only be pro- 
|rated over the period payments 
|are to be made by the insurer. 
|For example, if at the insured’s 
death $1,000.00 would have been 
payable in a single installment, 
|} but 10 equal annual payments 
are made in lieu thereof, the 
| portion of the installment to be 
excluded from income is 
$100.00 ($1,000.00 divided by 10). 
|Any amount actually received 
as an installment in excess of 
$100.00 is to be included in gross 
| income, except to the extent that 


PToss 
gros 


ithe annual interest exclusion of 
a qualified beneficiary may ap- 
ply. If payments for life were 
| provided for in the supposition 
instead of 10 equal payments, 
ithe $1,000.00 lump sum would 
be divided by the present life 
| expectancy in years of the bene- 
ficiary concerned. Assuming the 
beneficiary to have an expec- 
tancy of 20 years and the lump- 
sum payment to be $1,000.00, 
$50.00 of each installment pay- 
ment would be excluded from 
gross income and the balance 
included in gross income ($1,- 
000.00 divided by 20), again sub- 
ject to the applicable annual in- 
terest exclusion. 


Special problems arise where 
the insurance contract does not 
provide for a particular amount 
payable immediately upon the 
death of the insured as an op- 
| tion. These are to be solved by 

finding the value (with respect 

to each beneficiary on a particu- 
lar contract) of the agreement, 
as of the date of death of the 
| insured, discounted on the basis 
of the interest rate and mortality 
tables used by insurer in 
| determining the payments. Thus, 
|if the surviving spouse were 
| to receive an annuity for a fixed 
| period (or life) under one option 
|and under the remaining option 
|she were to receive a different 
sum or the same sum for a dif- 
daughter 


the 


a given period, the values to 
each would be determined after 


| the wife’s selection of an option, 


as of the date of death of the 
insured. For example, if the 
wife selected an option under 
which she is to receive $5,000.00 
per year for her life, having an 
expectancy of 20 years, and the 
daughter $5,000.00 per year for 


Nominations ‘Submitted 





EXECUTIVE 
Governor Meyner sent the 
following nominations to the! 
Senate: 


BERNARD L. STAFFORD 





10 years, the discounted value to| 


the wife might be $60,000.00 and 
that of the daughter $35,000.00. 
The wife would then exclude 
$3,000.00 of each installment 
from gross income ($60,000.00 
divided by 20) and an additional 
$1,000.00 of each installment in 
her gross income. The daughter 
would exclude $3,500.00 of each 
installment from her gross in- 
come ($35,000.00 divided by 10). 
The daughter would _ include 
$1,500.00 of each installment in 
gross income. 

Since the deductibility of life 
insurance proceeds will probably 
loom large in the consciousness 
of the client, it will do well to 
point out that premiums paid by 
an insured are personal expenses 
and are not therefore deduct- 
ible.” A taxpayer cannot accom- 


| plish the effect of a deduction by 


treating the premiums as the 
cost of a capital investment.” 
The same rule applies where the 
beneficiary pays the premiums.’ : 





(Continued on page 6, Col. 
“See. 262 
Cir 


1) 


Sec 
(1st 


Industrial 
1938), 


Trust Co 
94 F2d 927 


A. Armstrong, 1 BTA 





3 160 


of | 


Paterson, to be County Prose- 
cutor of Passaic County, to 


succeed Donald G. Collester. 
| MARTIN J. QUEENAN, of Burl- 
ington, to the Burlington 


County Board of Taxation, to 
succeed George M. Hillman. 
PETER A. VALENTI, of Clemen- 
ton, to the Camden County 
Board of Taxation, to succeed 

Harry A. Louderback 
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trunk 
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Our Main Office telephone number 


| 
| 
| changes on January 15th, to: 
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| 
| Asbury Park, retains the number: 
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Federal Taxation of Life Insurance ’ 


| tion shall in any case be allowed 
in respect to premiums paid on 
However, shoul h enefi- a : 
ciary of po sence . fs eu any life insurance policy cover- 
a Teli zious charitable haste ing the life of any officer or 
Susan or education: 1 institu- employee, or of any person fin- 
ae A tagger sin sn in @ncially interested in any tradé 
SAD cal tage or business carried on by the 
Internal Revenue Code Section ,, pa. ; eee eS, 
in -iok. Mie “weenie: of sampis taxpayer, when the taxpayer is 
olicy will jeg aubaebie fem directly or indirectly a bene- 
a = tax a ae perenne “fied ficiary under such policy. 
orovided ah tax nc does not In the case of J. H. Parker v. 
alts the Poe eye Get fess Commissioner, 13 B. T. A. 115, 
-staa - sis siatek ie ne. presenting a Situation similar to 
ceiiieall: te pita rig cite ene the foregoing, the term “bene- 
See ae iret ome it will ficiary” as used in Section 215 
therefore be seen that persons| ‘2)_ ‘4) of the Revenue Act of 
of ch arit bl: ‘intent piahine to 1921 (now Section 264 of the 
sharitable ont wis a 
make a sllaiieistial vift nd 4 Internal Revenue Code) was 
ake a_ substanii sift é s 
eeatiten “in situshen pein ah construed as not being neces- 
c SU ay ac- . ‘ 
4 : i mice y sarily confined to the pe 
complish the donation without a: aes ee 
2 s named in the policy, but that 
being required to make_ the : - saver 
ae ‘ ,..| could include one whose interests 
lump sum expenditure usualiy eee ances cantina tia es 
: , ; i" -¢,. | are indirectly favorably affected 
associated with charitable gifts. pea E : erent 
Set : , ; thereby. In that case it was held 
.While it was formerly the rule : Bas see i 
: : qe! Acoeiss that a taxpayer was directly 
that premiums of life insurance —. .. é sue eae aie 
: Or indirectly a beneficiary on a 
would be deductible as a business, ,.. °°. : alee 
eae ‘ 3 life insurance policy taken 
expense when the key-man part- 
ner whose personal efforts were 
necessary to the continued suc- 
cess of the partnership insured 





(Continued from page 5) 


and avoid bankruptcy. 
In Ernest J. Keefe, 15 T. C. 947, 


his life in favor of the other the Court stated a Section 
‘ 9 © > 7 > ae 

partners,” the Commissioner has, | 24 (a) (4) of the Code a 
on reconsideration, reversed his  decessor of the new Section 264- 
former position." Section 264 of Goes not speak of one who 1s) 
the Code provides that in com- directly or indirectly the bene- 
puting net income no deduc- ficlary, 1t merely refers to one 
ae who is directly or indirectly a 
18. Bel STA 1037 (1931). beneficiary under the policy. In 

19. Ac "A 1063 (1927). is : 
20. 1. ; aa. 210: the instant set of facts, pre- 
eae 3. p. 10, Int. Rev. Bull. miums paid by the taxpayer fall 





within the prohibition of Section 
24 (a) (4) of the Code, as that 
section was interpreted in the 
Parker case, supra, since the in- 
surance policies were purchased, 





Commercial Financing 


LOANS ON 


Accounts Receivable designating the co-partners as 
Notes sole be neficiaries thereunc T, for 
Chattel Mort the purpose of inducing them to 
PORES SUSSTENSeS retain their investments in the 


partnership. In accomplishing 
this purpose, the jeopardy to the 
taxpayers own capital interest 
in the partnership was removed 
and his interest in the partner- 


Special Transactions 
Forwarders Protected 
Factors & Note Buyers, 
Inc. 








188 Market St., Newark, N.J.] ship was favorably affected 
MI 2-2256-7 MA 2-8283 | thereby. Moreover, the very rea- 
sons urged by the taxpayer for 

_, the applicability of former Sec- 

tion 23 (a) of the Code moves 


the transaction in the direction 





of Secion 24 (a) (4) of the Code. 
See Semon Bache & Co., 22 
B. T. A. 200. 
In view of the foregoing, it is 
now held that a taxpayer, the 
Plant Founded in 1888 principal member of a partner- 
ship, who purchases insurance 


COMPLETE TITLE SERVICE 


ably des 


as sole beneficiaries to induce 

THROUGHOUT them to retain their investments 

in the partnership is a direct 

New Jersey, Pennsylvania, } or indirect beneficiary under 


within 
the Internal 


such policies, 


Delaware, Maryland, 1 
ing of Section 264 of 


ductible under the provisions of | 
Section 23 (a) (1)* of the Code. 


CHELSEA TITLE and 


Atlantic City, N. J- 


n 162 of the 


Secti 1954 Code 
38, 1 CB 104 
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rson | 
it | 


out 
by him to protect his creditors | 


policies on his life and irrevoc- | 
ignates the co-partners | 


the mean- | 


Connecticut and Revenue Code. Premiums paid} 
Rhode Island by the taxpayer on such life} 
insurance policies are not de- 


GUARANTY COMPANY It is interesting to note that 
should a creditor insure the life 

MAIN OFFICE: of a debtor while the debt is 
outstanding. the creditor may 

ane nig omen deduct premiums paid during | 
such period.” If, however, the | 





situation is one where, for other 
feasons, insurance premiums 
are not deductible, the premiums 
paid by the creditor will be dis- 
allowed.** 

It is important 
s where the 
ured the policy by 
tract with the insurer from those 
cases where the owner acquired 
it by way of purchase from 
someone other than the insurer. 
The law does not grant 
ceeds paid by reason of 
death of the insured an income 
tax-exempt status in such latter 


to distinguish 
wner has sec- 





oran?- 














original con- | 


the pro- | 
the | 


cases—it states that in the case 
of a transfer for a valuable com-| 
sideration, by assignment or 
otherwise, of a life insurance 
| contract, endowment or annuity 
contract, or any interest therein, 
only the actual value of such 
consideration and the amount! 
of the premiums and other sums 
subsequently paid by the trans- | 
| feree shall be € mpt from tax- 
ation.” This provision applies 
|only where, as the law states, 
the contract is transferred for 
| value.” However, this provision 
does not apply (i. e., the pro-| 
ceeds are wholly exempt) in the 
following instances of transfer 
for a valuable consideration: | 


where the transfer is to the 


in- | 


sured, to a partner of the insured, | 
to a partnership in which the} 


partner, or to a 
corporation in which the insured 
is a shareholder or officer. 
Where the contract is assigned 
gratuitously, the proceeds 
be fully exempt.” Harsh as it 
may seem, the proceeds will be 
included in gross income where 
| the 
value, even 
feree may be 
insured or any 
would be the object of his 
bounty.” The wisdom of such 
holding has been Strongly criti- 
cized,” but it appears that the 
Congress was more intent on 
granting »mptions to poli- 
cies acquired by original issue 
or gift than it was to situations 
where policies were the object 
of investment and barter. Hard- 
ship cases are caused by this 
rule, it must be admitted. Sup- 
pose for example, a son wishes 
to go into business and is unable 
to secure bank credit. He sells 
his insurance, having a face 
value of $30,000.00 to his father 
for $5,000.00, the cash value. The 


insured is a 


the trans- 
ouse of the 
else who 


though 
the sp 


one 


tax eXé 


father thereafter pays the pre- 
miums totalling $2,000.00 until 
the son dies. Of the $30,000.00 


the father receives, $7,000.00 is 
tax exempt and $23,000.00 tax- 
able as ordinary income. Had 
the son had the foresight to 
| surrender the policy to the com- 
pany for its cash value and 
allow his father to procure in- 
surance on his life, any pro- 
received by the father 
would be excluded from gross 
|income. Lawyers should bear 
this important difference in 
mind when counseling clients; 
it is often more taxworthy to 
purchase a new policy than to 
assign an existing policy for 
valuable consideration. 

An interesting situation is 
presented where it is contem- 
plated to transfer life insurance 
policies owned by certain part- 
ners to the partnership as a 
part of their capital contribu- 
tions. Such transfer will not 
Subject the proceeds thereof, 
payable upon the death of any 
of such partners, to Federal 
income tax under Section 101 
(a) (2) (B) of the Internal 
Revenue Code. 

In a case presented 
Commissioner for advice, 


| ceeds 


to the 
it was 
aff'd 


615, (3d Cir 







(a) (2) 


the Comm 
> dovs 






r has ruled 
pl 





3 TC 161 





ab 
ty Realt ty & "Inv. Co., 


. 36 BTA 659 (1937). 





e Bowe Life nee rance and 
(1952). D. Brown, Transfers 
Insurance for Yalu ab.e Consideration, 
28 Taxes 907, 


910 (1950). 


will | 


contract was purchased for} 


Estate 


agreed that the partnership 
would acquire and own life in- 
surance in the same amount 
upon the life of each of its 
partners, in order to retire the 
interest of any partner who 
might die during the existence 
of the partnership. Two of the 


Assignment Order 


SUPREME COURT OF 
NEW JERSEY 
ORDERED that the tempor? 
ary assignment of Judge Joh: 
Drewen to the Chancery Diy; 
sion of the Superior Court, : 
hear general uity causes 


partners wished to contribute, : 
as a part of their capital contri- Vicinage +3 sitting at Trentor 
butions, policies which they and the temporary assignmer 
owned, using their value for of Judge C. Thomas Schettir 
Federal gift tax purposes as of to the Chancery Division of tt: 
April 1, 1952, the date the Superior Court to hear gener; 
partnership was formed, to equity causes in Vicinage =: 
determine the value of such sitting at Camden, are cancelle: 
contributions. effective January 17, 1955. 


FURTHER ORDERED that i: 
addition to their regular assigr 
ments, the following judges ar 
assigned temporarily as folloy 
effective January 17, 1955: 

Judge Milton T. Conford 
the Chancery Division of th: 
Superior Court, to hear matr: 
monial matters in Vicinage =: 
sitting at Trenton; 

Judge Walter J. Freund 
the Chancery Division of th 
Superior Court, to hear gener: 
equity causes 


The Commissioner ruled that 
under Section 113 (a) (13)," the 
basis of such insurance policy 
contributed to the partnership 
would be the same as its basis 
in the hands of the transferor. 
See Regulations 111, Section 29:- 
113 (a) (12)-1. He further was of 
the opinion that in view of the 
foregoing, it was immaterial 
whether or not such a transfer 
onstitutes a transfer for a 
valuable consideration within 
the scope of Section formerly 
22 (b) (2) (A). He accordingly 
held that any amounts received 
by the partnership under the 
policies by reason of the death 
of those insured will be exempt 
from income tax.” 

II. Proceeds paid other than by 


in Vicinage =: 
sitting at Newark; and 

Judge Sidney Goldmann 
the Chancery Division of th 
Superior Court, 
equity causes in Vicinage =: 
sitting at Camden. ‘ 


reason of death of the insured. s ARTHUR T. VANDERBIL: 
The statute provides. that C. J 
gross income includes any Dated: January 13, 1955 
amount received as an annuity 
(whether for a period certain or ALLSTATE DETECTIVE —— 
during one or more lives) AGENCY 
under an annuity, endowment i. 
or life insurance contract. Domestic, Civil, Criminal, Commercial 
20 Years Experience ( 


The so-called 3% rule under 


Confidential Recordings 


the pre-1954 law taxed an 
annuitant on the annuity pay- TAPE - DISK OR WIRE 
ments he received to the extent Secret Wireless Telephone or t 
of 3% of the amount he paid Room Recordings r 
for the annuity. Any payments SHADOWING AND TRACING ; 
he received above this amount 24 HOURS SERVICE a 
were agreeing to be the 28 - 13th Ave.. Nwk.. .MArket 3-938% g 
return of 1is capital and nes q 
were excluded from tax until | 225 W 57 St. NYC. .CO'umbus 5-644 
6108 Tyler Pl, West NY. .UNion 6-1900/ 


the cumulative amount excluded 
equalled the amount he paid for 











the annuity. Thereafter, the 

annuity payments received were 

taxable in full. E S S c X a 
This former rule was objec- it 

tionable because it was erratic. gl 

Where the amount paid for the FINANCE & FACTORS @ 2! 

annuity represented a large | 

proportion of its value at the CORPORATION ; 

time the payments began, the a 


rule did not return to the annui- 
tant on a tax-free basis the 
amount he paid for the annuity 
during his lifetime. On the other 
hand, where the amount the 
annuitant paid for the annuity 
represented a small proportion of 
its value at the time payments 
began, the exclusion was used up 
rapidly. In such cases the an- 
nuitant found that after being 
retired for a few years and be- 
coming accustomed to living on 
a certain amount of income 
after tax, he suddenly had to 
make a sizeable downward ad- 
justment in his living standard 


Specialists in Financing 


* Accounts Receivable) — 
° Inventory 
* Machinery 7 
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786 Broad Street 
Newark 2, N. J. 
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ALL TRENTON SERVICES including: 

Superior and U.S. District Court judgment searching. 
Receivership search in both courts. 

Corporate Status, including Tax information. 

Abstracts and information in all courts and departments. 


SUPERIOR TITLE SEARCH COMPANY 
(W. Coe McKeeby) 


Tel. MArket 3-4232 Newark 2, N. J. 


24 Branford Place 








SAVE!...Up to 1 3rd on 
Appellate Printing by Offset 


As the originators. promoters and only practitioners of 
this method in the New Jersey state courts in the regular 


615 x91, format, may we urge you to take advantage of this 


ing an appeal. 


JOSEPH B. TOBISH 
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52 WEST STATE STREET 
TRENTON 8, N. J. 
EXport 4-4645 - 3-6942 
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STATE OF NEW 


IN 


“Wy HE RE “OF, 
have hereto set my hand and af- 
fixed my official seal, at  Trentor 
t Thirty-first day of 
AD one thousand nine 


fice as provi 
TESTIMONY. 





and fifty-four 


EDWARD J. PATTEN. 


Secretary 


13. 


20, 


of _Btate. 


JERSE Y 
A" 




















» OF 
whom these 








presenta 











may come, 





consent 





























ed 
f said cor- 
stockholders 
the record 
i F . . ow on file 
said Jed 
IN “TESTIMONY WHEREOF, I 
ave to set my hand and af- 
od <4 official s at ‘Frentor 
T} ty AcaE oO De ‘ 
4] ne thousand nine ndred 
and _ fifty-four 
EDWARD J. PATTEN, 
Secretary of State. 
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Federal Taxation 


of Life Insurance 





(Continued from page 6) 





because, when his exclusion was 
used up, the annuity income be- 
came fully taxable 

The new law” provides for 
spreading the tax-free portion 
of the annuity income evenly 
over the annuitant’s lifetime. In 
the usual case the exclusion will 
equal the amount the annuitant 
paid for the an divided by 
his life expectancy at the time 
payments begin 











the n. This ex- 
clusion is to remain the same 
even thougt itlives this 
life expectancy. Under this rule, 
the company provic the an- 
nuity will be able supply the 
annuitant with ement in- 
dicating that for the rest of his 
life a stated amount of his an- 
nuity income will be excluded 
annually from income sub- 
1e¢ to tax. 

So employee: know how 
to make computations where 
mall amounts of ions are 
i1volved, an individual receiv- 
Ing a pension {fin ea in part 
by contribution his em- 
ployer will not be xed under 
the life expect method if 
the amounts payabl nder the 
annuity in the first 3 years 
equal, or exceed, his cost for the 
annuity. Such individuals are to 
exclude all annuity payments 
until they have ered their 
capital tax-free; thereafter, all 
annuity payments will be tax- 
able in full, except for the re- 
tirement income credit which 
may amount much as 
$1,200.00 of this income each 
year. 

The life expectancies of those 
already receiving annuity pay- 
ments will be determined as of 
January 1, 1954, and the cost, or 
consideration, to be recovered 
tax-free will be reduced by any 


amounts already recovered tax- 
free under the 3 rule 
The rule described above ap- 








plies to payments for a fixed 
number of years as well as to 
payments for life. Amounts re- 
ceived under a paid-up endow- 
ment contract also will be taxed 
in this manner where the policy- 
holder elects, w 60 days 
after he has the to receive 
a lump sum, to rec the pay- 
ments in installments apie 
Under the new Code,” a per- 


receiving 
of life in- 
which are 
r than the 
must fol- 
method of 


son who is currently 
installment payment 
surance proceeds 

paid for reasons « 
death of the insur 
low the new annuity 








taxation. However, if he has 
been heretofore receiving in- 
stallment payments by reason of 
the death of the insured, prior 





to the date the Code was en- 
acted, he continue to report 
this income the same way he 
has always done 

III. Estate taxation of life 

insurance proceeds. 

Until 1942, the estate tax law 
imposed an estate tax on the 
proceeds of irra “taken 
out by the decede on his own 
ife”. The Treasury} “Department 







vacillated as to test was to 



















be employed to de line taxa- 
dility of such proce fastening 
first on the pay it-of-prem- 
iums test,” then advancing the 
incidents- of-own I stand- 
ard, and finally reverting to the 
payment-of-premiums test 

By amendment of 1942, Con- 
gress enacted” the pre-1954 law 
that insurance roceeds were 
includible in a de estate 
if (1) such proce ere pay- 
able to his estate (2) the 
decedent paid premiums, 
either directly or indirectly, or 
3) the decedent possessed at 
his death any of the cidents 
of ownership, whether alone or 
in conjunction other 
person. 

It was long felt the pay- 
ment-of-premiums test was un- 





fair and discriminated agains¢| 


life insurance proceeds, for no | 


other property except such in- 
surance proceeds was subject to 
estate tax where the decedent 
initially purchased it and then 
long before his death gave away 
all his rights. The new 1954 
Code” removes this inequity, and 
the payment of premiums is no 
longer 
the taxability of insurance pro- 
ceeds under estate tax law. In- 


a factor in determining | 


surance proceeds payable to the | 


executor will continue to be 
taxed as under existing law; and 
the new section also requires the 
inclusion in the  decedent’s 
estate of insurance proceeds 
receivable by all other benefi- 
claries under a policy on the de- 
life with respect to 
which the decedent at death 
possessed any of the incidents 
of ownership exercisable either 
alone or conjunction with 
any other person. 

An incident of 
any power over the economic 
benefits of the policy and in- 
cludes the right to change the 
beneficiary,” to borrow on or 
pledge the policy,” to surrender 
or cancel the policy, to assign 
the same or to revoke the assign- 
ment. Also included are rights 
of dominion over the equity of 
redemption on a pledged policy. 
Should the insured wholly di- 
vest himself of rights in and 
over the economic benetits of 
the policy by an absolute as- 
signment, he has insulated his 
estate, at least so far as the 
incidents-of-ownership test is 
concerned, from inclusion of the 
insurance proceeds in his gross 
taxable estate. However, it ap- 
pears that an irrevocable desig- 
nation of the beneficiary will 
not free him of the incidents- 
of-ownership rule where, under 
the terms of the policy or local 
law, the consent of the insured 
is necessary to borrow on or 
surrender the policy. 

It has heretofore been held 
that while a reversionary in- 
terest is not considered an in- 
cident of ownership, the reser- 
vation of such interest may con- 
stitute a transfer taking effect 
at death and be thus taxable.“ 
However, the new Code* will 
make such retention of a re- 
versionary interest an incident 
of ownership (whether arising 
by the express terms of the 
policy or other instrument or by 
operation of law) if the value 
of such reversionary interest ex- 


-edent’s 


1Y 
ii 


ownership is 


ceeded 5% of the value of the| 

policy immediately before the 

death of the decedent. 
Conclusion 


It should be realized that in- 
surance proceeds which will be 
received by reason of the death 
of the insured stand in a favored 
position, for the proceeds will 
not be subject to income taxa- 
tion, whether the proceeds be 
payable in a single sum or 
otherwise. Where, however, the 
policy is transferred for a valu- 
able consideration, the shelter- 
ing hand of the law is with- 
drawn, and the excess of the 


Senate Report No. 1622, p. 124 
r 42 


39. See 


20 
i ea Bank v. U.S.. 287 U.S 
* GS. 1 FS. Ge Gike, 

M 
nn v. Hassett (1st Cir. 1945). 


ction 81.25, (a). 


ttion 2042. 


81.27 
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proceeds over the actual value 
of the consideration and pre- 
miums subsequently paid will be 
taxed as income. 

Amounts received other than 
by reason of the death of the 
insured stand in an entirely 
different position from those re- 
ceived from a non-investment 
type of policy, for here the ex- 
cess over the premiums or con- 
sideration paid will be included 
in gross income. Should the 
policy be an annuity type, the 
tax-free portion will be spread 
evenly over the annuitant’s life- 
time. 


Furthermore, in order to per- 
form a conscientious service for 
his client, the tax advisor should 
bear in mind that while the 
payment of premiums will no 
longer serve in and of itself to 
make insurance proceeds in- 
cludible in a decedent’s estate 
for federal estate tax purposes, 
the retention of any incident of 
ownership will draw the pro- 
ceeds into the taxable gross 
estate. 

Simple though these summar- 
ized rules may be, a conscientious 
attorney should engrave them 
into his memory to better per- 
form his function to those he 
serves. 

A reading of the doctrines set 
forth in this memorandum indi- 
cates the need for lawyers to 
familiarize themselves with the 
intricacies of income tax law 
as it relates to insurance and 
endowment proceeds. In today’s 
world of expertness, one must be 
fully cognizant of all legal ad- 
vantages and disadvantages in 
order to do justice to a client’s 
needs. 





New York and New Jersey 

Bank & Industrial Stocks 

Oil & Industrial Stocks 
Mutual Funds 

A. H. KOELLNER & CO. 


31 CLINTON ST. 
NEWARK 2, NEW JERSEY 
Telephone MArket 3-0190 








POLICE REPORTS 
ANYWHERE IN NEW JERSEY 
$3.50 Standard Report 


1.00 Negative Report 


Proportionate extra charge 
for multiple-page report 


NEW JERSEY ACCIDENT 


BUREAU 
PO Box 208, Red Bank, N. J. 











For details inquire 


a JAmaica 6-0522 














Page Eight 


NEW JERSEY LAW JOURNAL, THURSDAY, JANUARY 20, 1955 

















. . 
Essex Weekly Call U.S. District Court 
FRIDAY, JANUARY 21, 1955 UNITED STATES DISTRICT COURT 
> following Superior Court and DISTRICT OF aie W JERSEY 
Cases wiil be cal.ed before Assig NEWARK, NEW = 
2 G Koom 226 Gonrt » Ru 







vi xon Speakman, . 
MM nferenc 


ik 
2» Honor able 
N 1 


purs 
of ( 


will be subject to ivil sneer 


ao omas 


eee, 
Je 


jure 
M 







y date), 916C, 9308, 


vinpletion of 


FEBRCARY 
( as, ¢ 











10°00 


LICENSED BONDED 
(1036-53 


Hanus Detective Agency | .. 


Divorce Investigations a Specialty | 5'\,' » 
ELizabeth 2-3359, 2151 


1143 E. —- St. 
Elizabeth, 


10:00 & 

Charles Hanus, 11-00 
Supervtsor 200 P 

(607-53 


(606-53 








10:00 
NORMAN N. POPPER 2:00 PLM 
REGISTERED PATENT 
ATTORNEY 
17 Academy St., Newark 2, N. J. 
Mitchell 2-1406 


Services availahle to attorneys only 








tig 


ROY GRIFFITH JONES 
PATENT ATTORNEY 
Formerly Patent Advisor, 

U. S. Gov., Dept. of the Army 
Chamber of Commerce Bldg., 

24 Branford Place, Newark, N. J. 
Mitchell 3-6136 




















TES) DISTRICT 
OF NEW JERSEY 
WARK, N. J 


SOMEONE 
LOCATED? 


TRACERS CO. OF AMERICA 
513 MADISON AV.,N.Y, 22, N.Y. 








are permanent “hits” with new and old corporations 
with exctusive self-filing drawer * 


YOU GET 
* Stock end Transfer tedger 
o-= 0 Corporate Desk Seal 
« Jring Minute Book with Booster 


© Book of Beautifully Lithographed 
Stock Certificates 


OPTIONAL 


¢ Printed Minutes at $1.00 
e Gold Lettering on all Books 
at $1.00 


@ Pocket Seal at $1.50 
ond up 
*reinforced drawer 


$1.50 additional 


13 


Shipped prepoid within: hours! 
*® Seol in your office in a doy! 


ALL-STATE office suppty co. 


$02 HIGH STREET, NEWARK 2, N. J. MARKET 4-5577 


A HANDSOME OUTFIT—QUALITY MADE TO ENDURE 





ANOTHER — ALL-STATE — IMPROVEMENT 


EX TRAR, “10, Mest m rus 





An Extra Heavy Indestructible 
Lift Top Box 








| 


| U. 


‘| Oblivion 


| osopher 


| 
| 
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| 
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| civil 
| counsel on the U. S. Department } pren 
1933 to} 

| 1948. He also worked on minor- 


| 


| sociation 


|}an observer 
| City and has continued his 


| He has 


__ Rutgers Law Review 
‘Issue Jurisprudential 
Symposium 


Newark, N. J., Jan. 20 — A 
jurisprudential symposium in 
memory of Dr. Felix S. Cohen, 
lawyer and legal philosopher, 
who died in October, 1953, has 
been issued as the Winter num- 
ber of the Rutgers Law Review 


|which is being distributed this 
| week. 

| 

| The 143-page edition of the 


| New Jersey State University law 
|schoo] journal dedicated to a 
“leader in reconstructing legal 
philosophy to better integrate 
penetrating thought and just 
action” contains a foreword by 
|U. S. Supreme Court Justice 
Felix Frankfurter. 

Justice Frankfurter pays tri- 
{bute to Dr. Cohen’s “qualities 
}asS aman and scholar and jurist” 
| as demonstrated by his codifica- 
ition of Federal Indian law say- 
| ing: 
| “Only a passionate desire to 
vindicate our democratic pro- 
fessions would have led any- | 
|/one to undertake the forbidding | 
{task of bringing meaning and! 
reason out of the vast hodge- 


| podge the confusions and 
linjustices of law governing 
‘dng@ians ...” 

| The symposium includes 
pieces by Huntington Cairns, 


general counsel of the National 
Art Gallery on “Legal Theory”, 
by Judge Jerome Frank of the 
S. Second Circuit Court of 
on “A Conflict with 
Some Observations on 
the Founders of Legal Pragma- 
tism’”’ and by Roscoe Pound, | 
former dean of Harvard Law 
School on “Juristic Theory in 
the Atomic Age” 

Rutgers law school legal phil- 
Professor Thomas A. 
Cowan’s article on “Postulates 
| for Experimental Jurisprudence”, 
“Diagogue on Private Property” 
by Dr. Cohen, a biography, bib- 
liography, and a eulogy of him 
delivered by Professor 
Rostow of Yale Law 
round out the selections. 

Dr. Cohen, an authority on 
rights of Indians, was a 


Appeals 


School 





of Interior staff from 
immigration problems 
to the New York As- 
for New Americans } 
and as special consultant to 
the American Jewish Committee. 

A graduate of City College of 
New York, Harvard Law School 
and Columbia University, Dr. | 
Cohen authored many books, 
articles and reviews on law and 
ethics, Indian rights, a 
ican democratic philosophy. 
was a practicing § attorney, 
teacher at Yale Law School, 
consultant on Indian rights, and ; 
American democratic philoso- 
phy. He was a — pogo 
ney, teacher at the 1€ his 
death at the age of 46. 


50 Years As Weather 
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as counsel 














Samuel KX. Pearson, well] 
known weather consultant in this | 
area, is celebrating his 50th an- | 
niversary this year as a coopera- | 
tive weather observer for the U. | 
S. Weather Bureau in New Jersey. 
He has established the longest 
complete daily weather record of 
any living cooperative observer 
in the state. Pearson began as 
in 1905 in Jersey 
oper- 
in Plainfield since 1920. 

also been a consulting 
for this same 


ations 


meteorologist 
period. 
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Announcement 


Edward H. Saltzman, J. Morti- 
mer Rubenstein and Marvin Kos- 
off have formed a partnership 
under the firm name of Saltz- 
man, Rubenstein & Kosoff with 
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Street, Paterson 1. 
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